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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF ILLINOIS
URBANA DIVISION

JOHN DOE,

Plaintiff,

V. Case No. 17-CV-2180

THE BOARD OF TRUSTEES OF THE
UNIVERSITY OF ILLINOIS,

Defendant.

N N N N N ' ' =

ORDER

Plaintiff, John Doe, filed an Amended Complaint (#8) on August 23, 2017, against
Defendant, the Board of Trustees of the University of Illinois, alleging that he was
deprived of his right to due process by Defendant when he was dismissed from the
University following an allegation of sexual assault by a fellow student, Jane Roe. The
parties filed cross Motions for Summary Judgment (#45, 48) on May 11, 2018. Those
motions are now fully briefed and ready for disposition.

BACKGROUND'

Summary Background

This case involves an alleged sexual assault that occurred in an apartment on the
campus of the University of Illinois on the evening of December 3-4, 2016. The accused,
Plaintiff Joe Doe, was a student at the University, and the alleged victim, Jane Roe, was
also a University student. After an investigation by the University, a Panel of the
Subcommittee on Sexual Misconduct found that Plaintiff had committed sexual assault

and recommended that he be dismissed from the University. Plaintiff has now filed this

'The Background section is taken from the parties’ Statement of Undisputed
Material Facts, depositions, and other admissible materials attached to their filings.
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suit, alleging that he had both a property and liberty interest in his continuing
education, and therefore he had a right to due process under the Fourteenth
Amendment that was violated by the investigation and decision-making process
employed by the University in this case. Because of the nature of the property interest
and due process inquiry, much of the factual background will focus on the University of
Illinois Student Code and Sexual Misconduct Policy and Disciplinary Procedure.

The Student Code and University Policies

The Student Code and the Rights of University Students

Plaintiff is a resident of California who applied to and was accepted to enroll at
the University of Illinois at Urbana-Champaign for the class of 2019. The Student Code,
which contains both the Sexual Misconduct Policy and the Student Disciplinary
Procedures, was made available to Plaintiff on the University’s website. Plaintiff had
access to these documents both before and after he applied to and was accepted by the
University. Plaintiff did not review the Code before enrolling at the University or before
he was informed by the victim, Jane Roe, that he had violated the Code.

The Preface of the Student Code states that the Code applies to all
undergraduate, graduate, and professional students enrolled at the University. The
Code’s Preamble, § 1-101 states the following:

(a) A student at the University of Illinois at the Urbana-Champaign
campus is a member of a University community of which all members
have at least the rights and responsibilities common to all citizens, free from
institutional censorship; affiliation with the University as a student does not
diminish the rights or responsibilities held by a student or any other community
member as a citizen of larger communities of the state, the nation, and the world.

(b) Any rules or regulations considered necessary to govern the
interaction of the members of the University community are intended to
reflect values that community members must share in common if the
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purpose of the community to advance education and to enhance the
educational development of students is to be fulfilled. These values
include the freedom to learn, free and open expression within limits that
do not interfere with the rights of others, free and disinterested inquiry,
intellectual honesty, sustained and independent search for truth, the
exercise of critical judgment, respect for the dignity of others, and
personal and institutional openness to constructive change. The following
enumeration of rights shall not be construed to deny or disparage other rights
retained by these individuals in their capacity as members of the campus
community or as citizens of the community at large. (Emphasis added).

The Code also provides privacy rights in § 1-104, stating “[m]embers of the
University community have same rights of privacy as other citizens and surrender none
of those rights by becoming members of the academic community...” Further, in the
Student Disciplinary Procedures, § 1.01, it is stated that the University disciplinary
system is separate from, but coexistent with, “general systems established by society to
deal with the conduct of citizens of society.”

Plaintiff states, in his affidavit, that he accepted the University’s offer and paid
the required deposit in reliance on the understanding that he would only be dismissed
from the University for good cause. This assertion, however, is disputed by Defendant,
who points to Plaintiff’s deposition testimony, where Plaintiff testified that he did not
review the Student Code or Disciplinary Procedures before either enrolling at the
University or being informed of the allegations made against him by Jane Roe. The
following exchange was had between Plaintiff and Defendant’s counsel at Plaintiff’s
deposition:

Q: How can that be if you never looked at the student code?

A: Because assuming that I should have normal rights as a citizen, which
in the student code at the end I ... when I looked back at the student code,
which there is an implied contract where I should receive and will receive
all of the rights that a citizen should have under the amendments and
constitutions - that my thinking was correct when I first - when I went to
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the University, I was thinking that I will receive normal rights and -
normal rights under constitution and to become a normal citizen - as a
normal citizen.

Q: So when you say you relied on them, you didn’t actually read them or
know they existed, right?

A: When [ first applied at college, I relied on being a student. Especially in
public universities, they will have rights given to you as a normal citizen.
Q: How do you know that?

A: It is normal understanding, in my knowledge.

Q: So based just on what you thought - how it would work, or was there
some resource you looked at to determine if that was true?

A:No. Because I have heard from my family members. They told me
public universities - they will give you normal rights as a citizen instead
of private university. They might take away your things more fiercely.

Q: When did somebody tell you that?

A: When [ was applying to college.

Q: Who told you that?

A: Family friend.

Q: Who?

A:Idon'trecall. I don’t recall. I heard it.

Q: Okay. You said that you assumed that you would have rights like
normal citizens. What rights are you talking about?

A: Of course, constitutional rights and due process, of course. And
anything - I should not be taken away or be dismissed from the
University without legal charges or have strong evidence against me.

Q: What constitutes legal charges?

A: Like if you have strong evidence against me. That is a legal charge.

Q: What constitutes strong evidence?

A: For example, if a person is dead and something as a knife kill person
and there is fingerprints on that knife of mine, that is strong evidence
against me because I have my fingerprint on that evidence. And without
presenting any further stronger evidence, I should be charged.

Q: So you think it needs to be like criminal charges?

A: Or at least giving me the same right as the citizens of having at least a
hearing of presenting myself in front of the panel.

Q: And this is all based on a family friend you can’t remember telling you
this is how it works, or is there some other source of your belief that there
needs to be legal charges and strong evidence in order to dismiss -

A: Well, this is normal understanding when you first go into the college.

Sexual Misconduct Policy and Disciplinary Procedure

The University maintains a Sexual Misconduct Policy that is set forth in its

4
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Student Code. The definitions of “sexual misconduct,” “sexual assault,” and “consent”
in the Policy conform with the requirements of the Illinois Preventing Sexual Violence
in Higher Education Act (PSVHEA), 110 Ill. Comp. Stat. 155/1. The Code provides that
students will be subject to discipline for conduct that violates the Code, and this
includes conduct that violates the Sexual Misconduct Policy, along with conduct
considered to be abuse of the University system, such as the failure to obey the directive
of a disciplinary body or University officials in the performance of their duties.

The University maintains Student Disciplinary Procedures that set forth
procedures for addressing violations of the Code, including procedures for
investigating and resolving cases that involve an accusation of sexual misconduct
against a student. The Policy and Sexual Misconduct Procedures, as well as additional
information and resources, are made available online to all students, employees, and
members of the public at the University’s “We Care” website.
wecare.illinois.edu/titleix/ (last visited July 6, 2018).

The PSVHEA provides that individuals who report allegations of sexual
misconduct have certain rights and options, of which the University is required to make
the individual aware. This information is on the “We Care” website, and is also
discussed in-person with the individual when they make a report. These rights include
the right to a campus-issued no contact order with the respondent. Plaintiff did not
review the Student Disciplinary Procedures or the Sexual Misconduct Procedures
before enrolling at the University or before he was informed by Jane Roe that he had
violated the Code.

Sexual Misconduct Procedures

Section 1 of the Procedures provides definitions for various terms, and the
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definition for “advisor” notes that both respondents and complainants may be
accompanied by an advisor of their choosing to any meeting with Office for Student
Conduct Resolution (OSCR) staff, provided the advisor does not also serve as a witness.

Section 2 of the Procedures describes the investigation process. Section 2(a)(1)
provides that OSCR oversees the investigations and appoints the investigator(s). Section
2(b) concerns the “charge notice,” where the lead investigator issues a written charge
informing the accused of the approximate date, time, place, and nature of the incident,
as well as the sections of the Student Code the accused is alleged to have violated.
Section 2(c) concerns the investigator interviewing the accused in a timely manner.
Section 2(d) provides that both parties are to be given the opportunity to provide
supporting information and documentation and to identify witnesses. Section 2(g)
concerns the investigation timeline, and provides that, while 45 days is the average
anticipated time to conduct an investigation, duration may vary depending on
circumstances, such as winter or summer break periods. The University followed
Section 2 with regard to the instant case.

Section 3 of the Procedures concerns the “investigative report.” Section 3(a)
provides that, upon completion of the investigation, the investigator is to compile all
information into a written report. Section 3(b) allows both parties to review the initial
report at the OSCR office during normal business hours, and afterwards they may
submit a written response. Section 3(d) concerns final review of the revised report, with
both parties being allowed to review the revised report during OSCR office hours. They
may submit a final written response containing impact statements, character statements,
statement of desired outcome, and any other information believed relevant for

“sanction determination.” Section 3(e) concerns the final investigative report, which
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includes: the revised report; any final responses from the parties; a proposed statement
of fact; proposed responsibility determinations; and a rationale for the finding of fact
and responsibility determinations. The University followed Section 3’s requirements.

Section 4 of the Procedures provides for “panel adjudication,” and for the Panel
to make decisions by simple majority vote applying the preponderance of the evidence
standard. The Panel is composed of three members of the Subcommittee on Sexual
Misconduct. Section 4(c) concerns “Panel questioning.” After Panel members have
reviewed the final written report, they meet with and question the investigator. Section
4(c) does not include any provision for the Panel to question witnesses or the parties,
nor does it provide for a hearing before the Panel where witnesses will testify. The
Panel never hears directly from witnesses or the parties. Plaintiff is not claiming that the
Panel did not follow the procedures in Section 4.

Section 5 of the Procedures provides for an appeal, but the appeal, like the Panel
determination, does not allow for live presentation of testimony by witnesses or the
parties at a hearing. Plaintiff admits that the University followed the Procedures in this

case, and that he was not guaranteed a hearing under the Procedures.

The Sexual Assault Incident

On December 13, 2016, Jane Roe met with OSCR investigators January Boten and
Rony Die to report an alleged violation of the Student Code by Plaintiff. Roe was
accompanied by an advisor, as allowed in Section 1 of the Procedures. At the meeting,
Roe told Boten she wanted the University to issue a no contact order to Plaintiff. The
investigators interviewed Roe, and following the meeting, emailed their notes to her for

her review. Roe responded the same day, providing comments on the notes.



2:17-cv-02180-CSB-EIL #54 Page 8 of 25

In the meeting, Roe told investigators the following. On the night of December 3-
4, 2016, she had wine at a friend’s place and then went to a fraternity party with her
friends where she drank some beer. Then, Roe and her friend “RZ” went to a bar on
campus, “Joe’s,” where they met up with Plaintiff and his friend. At Joe’s, Plaintiff, Roe,
and RZ split eight shots of alcohol. Roe and RZ then both had a cup of whisky. Roe got
“pretty drunk,” and left with RZ and Plaintiff to go to a restaurant to get food. Roe
could not stand up and kept falling asleep. Roe was texting a friend of Plaintift’s, “BK,”
that she was “seeing/dating.” Because she could not type well at this point, Plaintiff
took her phone and texted BK, telling him that Roe was drunk.

Roe then remembers Plaintiff walking her home and that, based on what RZ later
told her, RZ did not want Plaintiff to walk Roe home at first, but Plaintiff convinced RZ
he would not touch Roe because his “bro” was dating her. Roe and Plaintiff ended up at
Plaintiff’s apartment, but she does not remember why. She remembers leaning on
Plaintiff during the walk because she could not walk by herself, and that Plaintiff kept

saying she should sleep at his place. When they arrived at Plaintiff’'s apartment, he led

her to his bedroom. She remembered Plaintiff was “hugging her from behind” and that
she was okay with that because it felt “nice,” and that she then fell asleep.

When she woke up, Plaintiff was talking and starting to kiss her. She said “no”
but Plaintiff said “what happens here stays here.” Roe said she then said “no” again and
threatened to tell BK. Roe said she was still pretty drunk at this point, and every time
she said no, Plaintiff would say something and kiss her. They then began making out,
and Plaintiff removed Roe’s shirt. Roe then sat up and told Plaintiff that she did not do

“hook ups,” but he pushed her onto the bed. Roe claims Plaintiff took her clothes off
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quickly, put on a condom, and penetrated her. She said she was just lying there
mumbling “no.”

Sometime afterward, the police, RZ, and another friend of Roe’s came to
Plaintiff’s apartment. RZ and the other friend spoke with Plaintiff and Roe and then
walked Roe back to her dorm. At the time, Roe did not tell them what had occurred
between her and Plaintiff. The next day, Roe told RZ that she and Plaintiff did have sex,
despite her telling Plaintiff “no.” Roe showed investigators a text sent from her phone
by Plaintiff to BK the night of alleged assault, where Plaintiff tells BK Roe is “freaking
drunk.”

Investigator Boten determined that Roe’s allegations, if substantiated, would
violate the Student Code. Pursuant to the Sexual Misconduct Procedures, Boten sent a
written charge notice via email to Plaintiff on December 13, 2016, which notified
Plaintiff of the charges made against him by Roe. Plaintiff was informed OSCR had
been made aware of an allegation he sexually assaulted another student in his
apartment on December 3-4, 2016, in violation of the Code. It identified the sections of
the Code allegedly violated, and directed Plaintiff to OSCR’s website where he could
view the Code. The email also directed Plaintiff to call Boten during business hours no
later than January 27, 2017, to arrange an appointment with her. The email also directed
Plaintiff to have “NO CONTACT” with Jane Roe until further notice, and any such
contact could result in charges before the appropriate subcommittee on Student
Conduct.

Plaintiff knew when he received the email that it was referring to the incident
with Roe. Upon receipt of the email, he reviewed the Student Code sections at issue and

was aware that he was accused of sexual assault as defined in the Code. He then
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contacted Roe via text, stating “yo” and “what is this?” and sent a screenshot of the top
of the OSCR email. At his deposition, Plaintiff testified that he contacted Roe because he
just read the top part of the email, skimmed the rest, and saw Roe’s name. After he sent
the three initial texts, he carefully read through the email and then texted her saying
“pretend you didn’t see this” and “just saw that I'm not supposed to have any contact
with you.” He never contacted Roe after this.

After receiving the texts from Plaintiff, Roe contacted Boten about the
communication. Boten sent Plaintiff an email on December 14, 2016, notifying him that
he had violated the Student Code for violating the no contact order. Plaintiff arranged
an appointment with Boten in December 2016, but that meeting concerned only his
violation of the no contact order. At the meeting, Plaintiff informed Boten of his
hastiness in sending the text messages, and stated that the investigator did not request
he show her the text messages at issue. Further, Plaintiff stated he was told virtually
nothing about the specific accusations Roe had made, and thus he could not prepare a
defense and suggest sources of information for the investigators to pursue. Plaintiff did,
however, know the date and time of the alleged assault and its nature, along with the
sections of the Student Code allegedly violated. The investigator informed Plaintiff that
they would resume discussions as soon as possible.

Plaintiff met with Boten and Die on January 19, 2017, to discuss the sexual
assault allegations. At the meeting, the investigators fully explained the Procedures to
Plaintiff, from the preparation of the report to the Panel decision. While Plaintiff was
aware he could have an advisor with him while meeting the investigators, he chose to
meet without one. Plaintiff provided the investigators with his version of what

happened the evening of December 3-4, 2016. He was given the opportunity to provide

10
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supporting information and documentation and to identify witnesses with regard to the
allegations against him. The investigators prepared notes during the meeting and
emailed them to Plaintiff that same day so he could comment on the notes. During the
interview process, Plaintiff claims the investigators neglected his expressions and
emotions while being interviewed, and Plaintiff felt as if he was “speaking to a
machine.” Plaintiff replied four days later with comments, which were incorporated
into his witness statement. The investigators also interviewed BK, “YK,” “BL,” and RZ,
in the same manner in which they interviewed Plaintiff.

On February 20, 2017, the investigators completed their initial investigative
report, which included a narrative of the incident written by the investigators, a
description of the incident, and copies of all witness statements and documents the
investigators had collected. Plaintiff and Roe were contacted and told they had until
February 27, 2017, to review and respond to the report. Plaintiff was sent an email by
the investigators linking to a document that provided tips on how to respond to the
report, such as: whether there was anything Plaintiff wanted to clarify, correct, or
respond to; whether there were any additional or follow up questions Plaintiff wanted
asked of witnesses or parties; or if there were other witnesses Plaintiff wanted
interviewed or documents Plaintiff wanted added.

Plaintiff reviewed the report with the investigator and submitted a response on
February 27, 2017. Plaintiff did offer multiple corrections, clarifications, and additions to
his own interview summary, as well as corrections, clarifications, and responses to
Roe’s and other witness interview summaries. Plaintiff claims he made corrections and
comments to 61 lines of the initial report. Plaintiff did not submit additional supporting

documentation, identify any additional witnesses for the investigators to talk to, or

11
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submit any questions for the investigators to ask any witnesses.

After reviewing Plaintiff’s and Roe’s responses to the initial report, the
investigators prepared the revised report. Plaintiff’s response and Roe’s response to the
initial report were contained in the appendices of the revised report. Based on the
parties’ responses, the investigators made two changes to the incident narrative of the
revised report: (1) that instead of Roe “mumbling no” the entire time Plaintiff was
inside her, Roe said she was “saying no” the entire time; and (2) the statement that
“[Plaintiff] said that when the sex stopped [Roe] put her clothes back on and went to
sleep” was changed to “[Plaintiff] said that he did not actually penetrate [Roe] but when

they were done she put her clothes back on and went to sleep.”

The investigators followed the same procedure with the revised report that they
followed with the initial report. On March 8, 2017, Plaintiff reviewed the revised report,
which he understood was his “last chance” to address the subcommittee on sexual
misconduct. He responded with several comments and corrections, disagreeing with
some of the facts said by witnesses included in the revised report. Plaintiff claims he
made corrections and comments to 38 lines of the revised report.

On March 15, 2017, the investigators completed their final investigative report
and sent it to the Panel appointed to determine Plaintiff’s case. Plaintiff did not review
the final report before it was sent to the Panel, pursuant to the Procedures. On March
16, 2017, Plaintiff received a letter informing him that the Panel would meet for a
hearing on his case on March 28, 2017, to consider the case and render a decision. The

email notice did not provide a time or place of the hearing, but did state that Plaintiff

12
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would received a detailed decision letter from the advisor of the Panel by the end of the
business day following the hearing, and that both he and Roe would have the
opportunity to appeal the decision.

The Student Disciplinary Procedures do not allow for students to appear before
the Panel or be represented by counsel at the hearing. Plaintiff claims that when he
asked whether he could attend the hearing, investigator Boten responded “no honey,
you just wait at home for the result email which will be sent within 24 hours of the
hearing.” Defendant denies Boten said this.

The Panel was composed of three members. Neither Plaintiff or Roe were
allowed to attend the hearing to provide testimony or cross-examine witnesses. At the
outset of the hearing, investigator Boten was present to answer questions about the final
report and its attachments, which each Panel member had received one week prior to
the hearing. The Panel posed questions to Boten regarding her credibility assessments
of Roe and Plaintiff and specific factual incidents at issue in the final report. The Panel
asked questions about how Plaintiff’s story did not make sense and how Plaintiff had
changed his story during the course of his various statements, such as contradictory
statements about whether Plaintiff had sexual intercourse with Jane Roe. The Panel also
asked questions about Plaintiff’s friend BK’s comments about Plaintiff telling BK that
Plaintiff and Jane Roe had sex and that Jane Roe was very drunk.

The Panel then engaged in discussion outside of the presence of Boten and
determined that Plaintiff had committed sexual assault including penetration, based on,
among other facts, evidence regarding: Jane Roe’s level of intoxication and
incapacitation, such as Plaintiff’s text that Roe was “freaking drunk” and witness BK’s

statement that Plaintiff told BK that Roe was “out of her mind completely drunk”;

13
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Plaintiff’s statements assuring Roe’s friend that he would not touch Roe if he walked
her home because she was dating BK; and Plaintiff’s subsequent decisions to take Roe to
his apartment to engage in sexual acts without Roe’s verbal consent, based on several
sources, including BK’s statement that Plaintiff told BK that he had sex with Roe. The
Panel also determined that Plaintiff violated the no contact directive by texting Roe after
receiving the initial charge notice. The Panel determined that Plaintiff should be
dismissed from the University and not allowed to petition to return for 2.5 years.

On March 28, 2017, Justin Brown, OSCR’s director, sent Plaintiff a letter relaying
the result of the Panel’s hearing and decision. The letter contained the Panel’s reasoning
for its decision based on the final report. Plaintiff appealed the Panel’s decision,
challenging not the procedure used by the University, but whether the sanctions were
appropriate and arguing that he had new information. Specifically, Plaintiff cited to a
post-determination text conversation he had with BK where BK stated that Plaintiff told
him that he (Plaintff) and Roe “almost had sex.” On April 25, 2017, the University
notified Plaintiff that none of the criteria for pursuing an appeal were met, and he was
dismissed from the University effective immediately. Plaintiff is permitted to petition to
return to the University in spring 2019.

Plaintiff's Reputation and Attempts to Apply to Other Academic Institutions

Before the instant dispute, Plaintiff possessed no student disciplinary record.
While Plaintiff has not completed applications to other universities, he did begin the
application process several times but stopped due to having to disclose his disciplinary
record. Plaintiff claims his reputation, good name, and integrity have been affected by
Defendant’s violation of his due process rights. Plaintiff has cited as examples: Roe’s

friend telling Plaintiff’s friends that he is untrustworthy and a liar; a female friend of

14
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Plaintiff’s jokes about his dismissal from school; Plaintiff is now inactive on social
media and avoids making new friends in case they ask him about his schooling;
Plaintiff avoids forming new relationships with females because he is afraid of what to
say around them; and Plaintiff avoids speaking with his elderly grandparents because
he does not want to disappoint them and fears they may ask him how he is doing in

school.

Plaintiff's Complaint

Plaintiff’s Amended Complaint (#8) seeks injunctive relief and demands a jury
trial. The first count of the Amended Complaint alleges deprivation of his right to
procedural due process under the Fourteenth Amendment to the United States
Constitution. Plaintiff alleges that he has a protected property interest in continuing his
education at the University of Illinois, as well as a liberty interest. Plaintiff alleges that
the deficient process provided by the University deprived him of those constitutionally
protected interests. Plaintiff does not ask for money damages, but rather injunctive
relief that will re-enroll him at the University and provide him an adequate hearing that
comports with due process.

ANALYSIS

Both parties have filed motions for summary judgment, arguing that they are
entitled to summary judgment in their favor on the issues of whether Plaintiff has a
protected property and/or liberty interest in his continuing education, and if he does,

whether the process afforded Plaintiff in this matter comports with procedural due

15
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process under the Fourteenth Amendment.

Eleventh Amendment Immunity

As a preliminary matter, Defendant has re-raised the argument it made in its
earlier Motion to Dismiss (#17) that Plaintiff’s claims are barred by the Eleventh
Amendment to the U.S. Constitution. This argument is rejected for the same reasons
articulated in the court’s Order (#34) of December 18, 2017, denying the motion to

dismiss.

Summary Judgment Standard

Summary judgment is appropriate “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). In
ruling on a motion for summary judgment, a district court “has one task and one task
only: to decide, based on the evidence of record, whether there is any material dispute
of fact that requires a trial.” Waldridge v. Am. Hoechst Corp., 24 F.3d 918, 920 (7th Cir.
1994). In making this determination, the court must construe the evidence in the light
most favorable to the nonmoving party and draw all reasonable inferences in favor of
that party. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986); Singer v. Raemisch,
593 F.3d 529, 533 (7th Cir. 2010). However, a court’s favor toward the nonmoving party
does not extend to drawing inferences which are only supported by speculation or
conjecture. See Singer, 593 F.3d at 533. In addition, this court “need not accept as true a
plaintiff’s characterization of the facts or a plaintiff’s legal conclusion.” Nuzzi v. St. George
Cmty. Consol. Sch. Dist. No. 258, 688 F. Supp. 2d 815, 835 (C.D. Ill. 2010) (emphasis in

original).
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The party opposing summary judgment may not rely on the allegations
contained in the pleadings. Waldridge, 24 F.3d at 920. “[I|nstead, the nonmovant must
present definite, competent evidence in rebuttal.” Butts v. Aurora Health Care, Inc., 387
F.3d 921, 924 (7th Cir. 2004). Summary judgment “is the “put up or shut up” moment in
a lawsuit, when a party must show what evidence it has that would convince a trier of
fact to accept its version of events.” Koszola v. Bd. of Educ. of City of Chicago, 385 F.3d
1104, 1111 (7th Cir. 2004), quoting Johnson v. Cambridge Indus., Inc., 325 F.3d 892, 901 (7th
Cir. 2003). Specifically, to survive summary judgment, the nonmoving party “must
make a sufficient showing of evidence for each essential element of its case on which it
bears the burden at trial.” Kampmier v. Emeritus Corp., 472 F.3d 930, 936 (7th Cir. 2007),
citing Celotex Corp., 477 U.S. at 322-23. When cross motions for summary judgment have
been filed, this court must review the record construing all inferences in favor of the
party against whom the motion under consideration is made. See BASF AG v. Great Am.
Assur. Co., 522 F.3d 813, 818 (7th Cir. 2008).

Procedural Due Process

Plaintiff claims that his right to procedural due process under the Fourteenth
Amendment was violated by the insufficient process provided by the University in
adjudicating the sexual assault claim against him and the University’s decision to expel
him from school. The Due Process Clause of the Fourteenth Amendment prohibits
states from “depriv[ing] any person of life, liberty, or property, without due process of
law.” U.S. Const. Amend. XIV, § 1.

There are two steps to any procedural due process analysis: (1) the court must
identify the protected property or liberty interest at stake; and (2) it must determine

what process is due under the circumstances. Charleston v. Board of Trustees of University
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of llinois at Chicago, 741 F.3d 769, 772 (7th Cir. 2013). “ Although the Fourteenth
Amendment protects property rights, it does not create them. Instead, property rights
are created and their dimensions are defined by existing rules or understandings that

stem from an independent source such as state law —rules or understandings that

secure certain benefits and that support claims of entitlement to those benefits.” Price v.
Board of Education of the City of Chicago, 755 F.3d 605, 607 (7th Cir. 2014). Plaintiff has
identified what he claims to be both a liberty and property interest at stake in this case.

Liberty Interest

The Seventh Circuit has recognized a valid liberty interest, in the employment
context, when an employee’s good name, reputation, honor, or integrity is called into
question in a manner that makes it virtually impossible for the employee to find new
employment in their chosen field. Khan v. Bland, 630 F.3d 519, 535 (7th Cir. 2010).
However, mere defamation by the government does not deprive a person of a liberty
interest protected by the Fourteenth Amendment, even when it causes serious
impairment of one’s future employment. Khan, 630 F.3d at 534. Rather, it is the
alteration of legal status, such as the governmental deprivation of a right securely held,
which combined with the injury resulting from the defamation, that justifies invocation
of procedural safeguards, which is known as the “stigma plus” test. Khan, 630 F.3d at
534; Schepers v. Commissioner, Indiana Department of Corrections, 691 F.3d 909, 914 (7th
Cir. 2012). To avoid constitutionalizing state defamation law, defamation by a
government actor does not implicate the Due Process Clause unless ““a right or status

previously recognized by state law was distinctly altered or extinguished” as a result.”
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Abcarian v. McDonald, 617 F.3d 931, 941 (7th Cir. 2010), quoting Paul v. Davis, 424 U.S.
693, 711 (1976). “To avoid this problem, a plaintiff must allege that (1) he was

stigmatized by the defendant’s conduct, (2) the stigmatizing information was publicly

disclosed and (3) he suffered a tangible loss of other employment opportunities as a
result of the public disclosure.”” Abcarian, 617 F.3d at 941, quoting Townsend v. Vallas,
256 F.3d 661, 669-70 (7th Cir. 2001).

Here, Plaintiff argues that he has a liberty interest at stake because his reputation
has been ruined and he has not been able to apply at any other colleges due to having to
disclose his disciplinary record. As noted above, mere damage to reputation via
defamation from a government actor is not enough. See Abcarian, 617 F.3d at 941.
Rather, Plaintiff must show that he suffered a tangible loss of other employment, or
continuing education opportunities, as a result of the public disclosure. However,
although Plaintiff claims that he has been denied the opportunity to continue his
education at other schools due to the requirement to disclose his disciplinary record, he
cannot show that he suffered an actual, tangible loss of other educational opportunities
as a result of the public disclosure. See Abcarian, 617 F.3d at 941. Plaintiff cannot show
that Defendant ever publicly disclosed his disciplinary record, and, even more
importantly, he admits that he never actually completed and submitted an application
to any other school, and that said school rejected him because of his disciplinary record.
Thus, because Plaintiff has presented no evidence that he was denied a continuing
education opportunity because of any statement made in public by Defendant about his

disciplinary record, he has failed to meet his burden of proof on summary judgment as
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to a liberty interest protected by the Due Process Clause. See Hess v. Board of Trustees of
Southern Illinois University, 149 F.Supp.3d 1027, 1040 (S.D. IIL. 2015). Judgment is granted

in favor of Defendant on the existence of a liberty interest.

Property Interest

Plaintiff next argues that he has a property interest in his continued education.
The Seventh Circuit has rejected the proposition that an individual has a stand-alone
property interest in an education at a state university, including a graduate education.
Charleston, 741 F.3d at 772. It cannot be the case, the court has reasoned, that any student
who is suspended from college has suffered a deprivation of constitutional property, in
part because this would imply that a student who flunked out would have a right to a
trial-type hearing on whether his tests and papers were graded correctly and a student
who was not admitted would have a right to a hearing on why he was not admitted.
Charleston, 741 F.3d at 772-73.

Rather, instead of finding a stand-alone interest, the court determines whether
the student has shown that he has a legally protected entitlement to his continued
education at the university. Charleston, 741 F.3d at 773. A plaintiff could establish that he
has this legitimate entitlement by pleading the existence of an express or implied
contract with the school. Charleston, 741 F.3d at 773. For instance, the plaintiff could
point to an agreement between himself and the school that he would be dismissed only
for good cause. Charleston, 741 F.3d at 773. However, it is not enough for a student to
merely state that such an implied contract existed, but rather the student must be
specific about the source of this implied contract, the exact promises the university

made to the student, and the promises the student made in return. Charleston, 741 F.3d
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at 773.

Plaintiff acknowledges that there is no general stand-alone property interest in
his continuing education. However, he argues that he has satisfied the standard set out
in Charleston, in that he had an implied contract with the University of Illinois that he
would not be dismissed from the University but for “good cause” based on the
language contained in the Student Code. A right established by an implied contract
between a student and a university can be a property interest subject to constitutional
protection and the catalogues, bulletins, circulars, and regulations of the institution
made available to the matriculant may become a part of the contract. Bissessur v. Indiana
University Board of Trustees, 581 F.3d 599, 602 (7th Cir. 2009). Specifically, Plaintiff cites
to the language from the Student Code § 1-101 stating that students “have at least the
rights and responsibilities common to all citizens” and that “affiliation with the
University as a student does not diminish the rights or responsibilities held by a student
or any other community member as a citizen of larger communities of the state, the
nation, and the world.” Plaintiff also cites to further language in § 1-101 stating that “the
following enumeration of rights shall not be construed to deny or disparage other rights
retained by these individuals in their capacity as members of the campus community or
as citizens of the community at large” and language from § 1.01 of the Student
Disciplinary Procedures stating that the University disciplinary system is separate from,
but coexistent with, “general systems established by society to deal with the conduct of
citizens of society.”

This court has already held, in its December 18, 2017, Order on the motion to
dismiss, that these passages, combined with Plaintiff saying he relied on them in his

acceptance of the offer to attend the University, could “establish an express or implied
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contract guaranteeing Plaintiff a legally protected entitlement to a continued
education.” The court did take care to note that this case was still at the early pleading
stage. The court agrees with Defendant to a certain extent that the language is
somewhat broad, and not entirely specific, in that, for example, it makes no mention that
students will only be dismissed for “good cause.” However, it is conceivable that, as it
deals specifically with rights common to all citizens, taken in the light most favorable to
Plaintiff, the language could, possibly, be found by a trier of fact to implicate
constitutional rights such as the right to due process, in that Plaintiff would not be
dismissed from the University but for good cause. This language is unlike the more
general language found not to constitute a property interest in cases like Hess and
Charleston. See Charleston, 741 F.3d at 773 (plaintiff did not allege any specific promises
the university made to him through its disciplinary policy nor did he specifically
identify the university “statutes” at issue and their contents); Hess, 149 F.Supp.3d at
1039 (vague references to the Student Code and statement that “I was supposed to be a
student and succeed and they were supposed to be there and they didn’t”).

Whether or not the language in the Code could be read as promising dismissal
only for good cause is not the end of our analysis, however. Since the pleading stage
concluded, Defendant sat for a deposition, in which he admitted that he had neither
read nor considered the Student Code or Disciplinary Procedures in any way before he
accepted the University’s offer of admittance. The question then becomes whether this
has any effect on the implied contract between Plaintiff and the University. Does it
matter that Plaintiff was not aware of the specific promises made by the University, that

he claims he relied on, when he accepted its offer of admittance?
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The court believes it does.? First, the fact that Plaintiff was told by an unnamed
family friend that public universities afforded the same constitutional protections as the
government does to its citizens, is immaterial and irrelevant. The issue is what promises
the University made to Plaintiff, not what he heard from a family friend at some
unknown time. Second, based on the Seventh Circuit’s case law, Plaintiff must show
facts demonstrating (1) what, if any, promises the University made to him; (2) how
these promises were communicated; and (3) what Plaintiff promised in return. Charleston,
741 F.3d at 773; Bissessur, 581 F.3d at 603-04 (emphasis added). If Plaintiff was
completely unaware and did not read any portion of the Student Code or the
Procedures, he cannot claim they were “communicated” to him by the University, and
he certainly cannot claim that he “relied” upon them in any way or that he “promised”
anything in return for the University making those promises. There was no contract,

implied or otherwise, between Plaintiff and the University that he would be dismissed

2This was a close decision. Under a different set of facts, this case could have a
different outcome. Illinois recognizes that the relationship between a student and an
educational institution is, in some of its aspects, contractual. Ross v. Creighton University,
957 F.2d 410, 416 (7th Cir. 1992). Each side should know what they are promising and
receiving in return.

Here, the bargain would have been that Plaintiff pays tuition, and Defendant
promises, among other things, that he will not be dismissed from school but for good
cause. There is no doubt in such an arrangement that if the student does not hold up his
or her end of the bargain by failing to pay a semester’s tuition, the University will notice
and take action.

Further, Defendant makes much of the fact that Plaintiff never read the Student
Code before the allegations were made. Does the University have an obligation to
ensure students read the Code before accepting the University’s offer of admittance or
enrolling? It would be a simple task for the University to provide a means for the
incoming student to indicate they have read and understood the Student Code, such as
a signed acknowledgment to be returned with the student’s acceptance of admission. By
implementing such an easy procedure, situations like this one could be avoided in the
future.
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from school only for good cause, and therefore there was no property interest in his
continuing education.

Therefore, the court finds that Plaintiff failed to identify a property interest at
stake, and thus there is no need for the court to proceed to the second step of the
procedural due process analysis. See Charleston, 741 F.3d at 774. Summary judgment is
granted in full to Defendant.

Due Process

Although the court need not address the issue of due process, it does feel
compelled to state, as it did in its Order on Defendant’s Motion to Dismiss, its grave
concern and serious doubt over the constitutionality of Defendant’s sexual misconduct
investigation and adjudication process. To comport with due process, expulsion
procedures must provide a student with a meaningful opportunity to be heard. Remer v.
Burlington Area School District, 286 F.3d 1007, 1010 (7th Cir. 2002). Defendant’s process,
in the court’s mind, is sorely lacking in providing an accused with that meaningful
opportunity. An accusation of sexual assault is an extremely serious charge, which can
carry legal, personal, and pecuniary consequences for the accused. The stigma which
can come from such an accusation and the resulting finding of guilt, even if not from a
criminal court, but rather an educational administrative bodys, is severe, serious, and
can follow a person for years. The investigative and adjudicative process employed by
Defendant falsely emulates a criminal inquiry, but lacks the ability of the accused to
confront witnesses, be heard, or testify before the deciding panel. Telling one’s side of
the story to an investigator, and having a chance to make corrections to that
investigator’s report, is not a real opportunity to be heard.

Further, having an “impartial” investigator present their report to the Panel, and
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make proclamations on the credibility of individuals involved in the case, is a poor
substitute for allowing an accused to appear in person and defend themselves. The
court does not believe that Defendant needs to implement a full blown criminal trial
with counsel, the right to cross examine witnesses, or the reasonable doubt standard,
but, at the very minimum, an accused party should be able to present his or her case to
the person or people who actually decide their fate. Defendant should live up to the claim
made in § 1.01 of its Student Disciplinary Procedures, that the disciplinary system at the
University is separate from, but coexistent with, “general systems established by society
to deal with the conduct of citizens of society.” The court urges Defendant to adopt a
more fair and thorough procedure for handling sexual assault claims in the future.
Nevertheless, because Plaintiff has not demonstrated the existence of a liberty or
property interest, this case is not the appropriate vehicle to address the propriety of
Defendant’s investigatory process.
IT IS THEREFORE ORDERED:
(1)  Defendant’s Motion for Summary Judgment (#45) is GRANTED, and
Plaintiff’s Amended Motion for Summary Judgment (#48) is DENIED.
Judgment is entered for Defendant and against Plaintiff.
(2)  The final pretrial conference scheduled for September 21, 2018, and the
jury trial scheduled for October 2, 2018, are hereby VACATED.

(3)  This case is terminated.

ENTERED this 24™ day of July, 2018.

s/ COLIN S. BRUCE
U.S. DISTRICT JUDGE
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